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Who We Are

Freshwater Land Trust is a Birmingham-based non-
advocacy nonprofit that conserves land and builds trails 
in Central Alabama in order to create healthier, happier 
communities.

• We work in eight counties: Bibb, Blount, Dallas, Jefferson, Shelby, St. Clair, 
Walker, and Tuscaloosa

• We are the first accredited land trust in Alabama and the only land trust 
focused solely in Central Alabama.

• We presently manage over 7,000 acres of conservation land and help create 
new outdoor recreation opportunities for Alabama residents.

• We facilitate the development of a robust trail network spanning Jefferson 
County, which has over 120 miles of trails on the ground.



What We Do: Conservation, 

Stewardship, and Trail Development

Conservation of Real Estate:
• Conservation easements
• Land donations and purchases

Stewardship:
• Manage and maintain properties and 

enhance natural beauty

• Protect water quality and wildlife habitat

• Monitor, coordinate, and forge partnerships

Trail Development:
• Red Rock Trail System



Explore Less Traveled Trails during COVID

freshwaterlandtrust.org/trails-less-traveled/

http://freshwaterlandtrust.org/trails-less-traveled/


• Easements granted for outdoor recreation, natural habitat, open 
space, scenic, and historic preservation of land and buildings

• Permanently restrict how land is used

• Grantors may reserve certain uses 

What is a Conservation 

Easement?



Reasons to Grant a 

Conservation Easement

• Legacy land

• Public interest

• Potential tax benefits



• Describes conservation purpose(s)

• Restrictions and permissible uses of property

• Must be recorded in public record

• Must contain legally binding restrictions enforceable by donee 
organization

Alabama Code Title 35, Property §§ 35-18-1 through 35-18-6

Deed of Conservation Easement



Rights of Landowner

• Limited residential use

• Limited division rights

• Timber harvest using BMPs

• Agriculture including crops and 
livestock

• Recreation such as hunting and 
fishing

• Can prohibit public access and 
trespass

Rights of “Holder”

• Annual monitoring of CE property 
for compliance

• Require notice and approval from 
landowner

• Enforcement 

– Injunction against violations

– Restoration of land to 
condition on date of 
contribution

Rights Reserved in Deed of 

Conservation Easement



Statutory Requirements

IRC § 170 

Internal Revenue Code (IRC) § 170(h) states that a qualified conservation 
contribution is a contribution of a qualified real property interest (i.e., a 
restriction granted in perpetuity on the use which may be made of the 
real property) to a qualified organization exclusively for conservation 
purposes. 

The IRC and accompanying Treasury regulations outline the 
requirements to be met before a contribution is deductible.



Qualified Real Property 

Interest
A qualified real property interest is any of the following interests in real 
property:

• The entire interest of the donor other than a qualified mineral 
interest

• A remainder interest
• A restriction on the use of the real property granted in perpetuity 

(often referred to as a conservation easement)

See IRC § 170(h)(2).



Qualified Organization

The recipient of a conservation easement donation must be a qualified 
organization.  IRC §170(h)(1)(B).

Qualified organizations are organizations that include:

• A governmental unit
• A public charity described in section 501(c)(3) of the Internal Revenue 

Code 

Note: A conservation easement must be received by an eligible donee 
to be deductible.  Treas. Reg. § 1.170A-14(c)(1).  Not all qualified 
organizations are eligible to accept deductible conservation easements.



Conservation Purpose
IRC § 170(h)(4)(A) defines “conservation purpose” as one of the following:

• Preservation of land for outdoor recreation by, or the education of, the 
general public.

• Protection of a relatively natural habitat of fish, wildlife, or plants, or 
similar ecosystem.

• Preservation of open space (including farmland and forest land) either for 
the scenic enjoyment of the general public or pursuant to a clearly 
delineated governmental conservation policy (both purposes must yield a 
significant public benefit).

• Preservation of a historically important land area or a certified historic 
structure.  The easement must be created by deed and be exclusively for 
conservation purposes. 

Donations of conservation easements may meet more than one 
conservation purpose.



Land for Outdoor 

Recreation or Education

Substantial and regular physical access by the general public to the 
preserved land is required.  Treas. Reg. § 1.170A-14(d)(2)(ii).

Example: A donation to preserve a lake for use by the general public for 
boating or fishing, or to preserve land for a nature preserve or hiking 
trail.



Relatively Natural Habitat 

or Ecosystem

This conservation purpose is satisfied if the conservation easement 
protects a significant relatively natural habitat of fish, wildlife or plants, 
or similar ecosystem.  IRC § 170(h)(4)(A)(ii).

Example:  An ordinary tract of land where a common fish, wildlife or 
plant community, or similar ecosystem normally lives does not satisfy 
this conservation purpose.  The conservation easement must protect a 
habitat that is significant.  Treas. Reg. § 1.170A-14(d)(3).



The determination of what specifically meets this conservation 
purpose test is based on the facts and circumstances of the 
specific case.

In Glass v. Commissioner, 124 T.C. 258 (2005), the taxpayer 
donated two easements that restricted the development of a 
fraction of a 10-acre parcel of residential property.  The Tax Court 
held that the conservation purpose of natural habitat was satisfied 
where the conservation easements were placed on property that 
has possible places to create or promote a relatively natural 
habitat of plants or wildlife, and the easements were held 
exclusively for conservation purposes as required by § 170(h)(5) 
because they were granted to a land trust in perpetuity.

Conservation Purpose Test



Open Space and Historic 

Land or Structure 

The donation of a qualified real property interest to protect open space 
(including farmland and forest land) must be (1) for the scenic enjoyment 
of the general public, or (2) pursuant to a clearly delineated federal, state 
or local governmental conservation policy.  This type of conservation 
easement must preserve open space and must yield a significant public 
benefit.  IRC § 170(h)(4)(A)(iii).

Historically important land includes:

• An independently significant land area that meets the National Register 
Criteria for Evaluation; or

• Land where the physical or environmental features contribute to the 
historic or cultural importance and continuing integrity of certified 
historic structures.



Perpetuity and Recording

A deductible conservation easement must be made in perpetuity, 
permanently restricting the use of the property.  IRC § 170(h)(2)(C) and 
(5)(A) and Treas. Reg. § 1.170A-14(b)(2).

Example: Some conservation easement deeds only impose restrictions for 
a specific period such as 10 years.  These easements are not deductible 
since the easement is not in perpetuity.

Recording of Easements
The complete deed of conservation easement must be recorded in the 
appropriate recordation office in the county where the property is 
located.  Under state law, an easement is not enforceable in perpetuity 
before it is recorded.



Inconsistent Use
Most conservation easement donors reserve some rights to the property.  
Depending on the nature and extent of these reserved rights, the claimed 
conservation purpose may be eroded or impaired to such a degree that 
the contribution may not be allowable.  A determination of whether the
reserved rights defeat the conservation purpose must be determined 
based on all facts and circumstances.

Example:  The conservation purpose of the easement as described in the 
conservation easement deed was to protect the relatively natural habitat 
for scrub jay, a threatened bird.  The deed of easement allows the 
taxpayer to use pesticides that would destroy the natural food source for 
the scrub jay.  The taxpayer is not entitled to a deduction because the 
allowed activity is an inconsistent use.

See Treas. Reg. §§ 1.170A 14(e)(2) and (3) for additional guidance.



Mineral Interests

• CE must prohibit strip mining.
• CE may allow extraction of subsurface minerals if the extraction is 

“limited, localized and not irremediably destructive of significant 
conservation values.”

• If mineral interest is severed, require a “Mineral Remoteness” letter.
• Mortgages and other liens must be subordinated.

Baseline Documentation Report (“BDR”) is a report of the condition of 
the property that must be made at time of the easement grant and be 
signed by both parties and notarized.

Mineral Interests and BDR



Substantiation
Contemporaneous written acknowledgment (CWA) by the qualified donee 
organization is required for all contribution deductions of $250 or more (in cash 
or property).

Section B of Form 8283, “appraisal summary,” must be fully completed and 
attached to the return.  Section B of Form 8283 is often incomplete.  Common 
errors include:  inadequate description of the property, missing information, 
lack of signatures, inconsistent dates. 

The remainder of Section B, Part I, requests additional required information 
regarding:

• Acquisition date of property
• How property was acquired by donor
• Donor’s cost or adjusted basis
• Bargain sale
• Appraised fair market value of easement donation



Qualified Appraisal –

Timing and Appraiser
IRC § 170(f)(11) requires a qualified appraisal for property donations of 
more than $5,000.  IRC § 170(f)(11)(D) requires the attachment of a 
qualified appraisal to the return if the deduction claimed exceeds $500,000. 

A qualified appraisal must:

• Be prepared no earlier than 60 days before the date of contribution and 
not later than the due date (including extensions) of the tax return on 
which the charitable contribution deduction is first claimed.  Treas. Reg. 
§ 1.170A-13(c)(3)(i)(A).

• Be prepared, signed, and dated by a qualified appraiser.  Treas. Reg. §
1.170A-13(c)(3)(i)(B).

• Not involve a prohibited appraisal fee.  Treas. Reg. § 1.170A-13(c)(6).
• Include information required by Treas. Reg. § 1.170A-13(c)(3)(ii).



Qualified Appraisal -

Information
Treas. Reg. § 1.170A-13(c)(3)(ii) outlines specific items required to be included 
in an appraisal report:
• A detailed description of the property.
• The property’s physical condition (for a contribution of tangible property).
• The date or expected date of the contribution. 
• The terms of any agreement relating to the property’s use, sale, or other 

disposition.
• The appraiser’s name, address, and taxpayer identification number, and that 

of the appraiser’s employer or partnership.
• The qualifications of the appraiser, including the appraiser’s background 

experience, education, and membership in professional appraisal 
associations.

• A statement that the appraisal was prepared for income tax purposes.
• The date the property was appraised.



Qualified Appraisal - FMV

Treas. Reg. § 1.170A-13(c)(3)(ii) outlines specific items required to be included 
in an appraisal report:

• The appraised fair market value of the property on the date or expected date 
of the contribution.

• The method of valuation used to determine the fair market value.
• The specific basis for the valuation (such as specific comparable sales 

transactions or statistical sampling).

The qualified appraisal must be performed by a qualified appraiser meeting 
specific educational and experience requirements.



Questions?

freshwaterlandtrust.org
205-417-2777

elizabeth.sims@freshwaterlandtrust.org
rusha.smith@freshwaterlandtrust.org

mailto:elizabeth.sims@freshwaterlandtrust.org
mailto:rusha.smith@freshwaterlandtrust.org

