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 Most likely, if an attorney handles personal injury claims, he or she will run into issues 

dealing with workers' compensation subrogation.  Mention the "Fitch" formula, however, and 

most attorneys will either have no idea what you are talking about or go running for the hills.  It's 

not a fun topic.  But it's a necessary one if you have any sort of personal injury/workers' 

compensation practice or some hybrid thereof.   

 Alabama Code § 25-5-11 provides an exception to the exclusivity provision of the 

Alabama  Workers' Compensation Act, allowing injured employees to pursue claims against a 

liable party in addition to pursuing his or her rights (or a dependent's rights in the case of death) 

under the Act.  In part, § 25-5-11 provides: 
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(a) If the injury or death for which compensation is payable under 

Articles 3 or 4 of this chapter was caused under circumstances also 

creating a legal liability for damages on the part of any party other than the 

employer, whether or not the party is subject to this chapter, the employee, 

or his or her dependents in case of death, may proceed against the 

employer to recover compensation under this chapter or may agree with 

the employer upon the compensation payable under this chapter, and at the 

same time, may bring an action against the other party to recover damages 

for the injury or death, and the amount of the damages shall be ascertained 

and determined without regard to this chapter.   

... 

If the injured employee, or in case of death, his or her dependents, 

recovers damages against the other party, the amount of the damages 

recovered and collected shall be credited upon the liability of the employer 

for compensation.  If the damages recovered and collected are in excess 

of the compensation payable under this chapter, there shall be no further 

liability on the employer to pay compensation on account of the injury or 

death.  To the extent of the recovery of damages against the other party, 

the employer shall be entitled to reimbursement for the amount of 

compensation theretofore paid on account of injury or death.   

 

A. Credit for "Compensation" Benefits 

 The statute quoted above allows an employer who has paid compensation benefits to an 

injured worker to recover the value of those benefits from any third-party recovery.  Note that 

this reimbursement provision only applies to "compensation" paid under the Act, which is 

defined by Ala. Code § 25-5-51 (1975) as "the money benefits to be paid on account of injury or 

death, as provided in Articles 3 and 4.  ... 'Compensation' does not include medical and surgical 

treatment and attention..."  An employer's right to subrogation as to medical benefits paid out on 

behalf of an injured worker will be discussed below.   

 The take-away here is this - damages recovered from a third party are to be used to first 

reimburse the employer for compensation paid; any remaining damages should be credited 

against the employer's liability for future compensation payments.  If the money collected from 

the third party exceed the amount of the employer's total liability (both what has already been 

paid and what the employer will owe), the employer is no longer liable to the employee for 



compensation under the Act on account of the injury.  The employee receives any money 

remaining after considering both what has been paid and what will be owed by the employer.  In 

that situation, payments from the employer will resume once the "credit" of the third-party 

damages has been exhausted.   

 1. Practice Points for the Employer's Right to a Credit Under § 25-5-11 

 Employee's Choice 

 An employee may determine how and when he or she will proceed 

against the third party.  In Baggett v. Webb, 248 So. 2d 275 

(Ala.Civ.App. 1971), the Court determined that "[i]t is not 

intended that suit or settlement against the employer must precede 

or coincide with a third-party action."  The logistics of pursuing 

those claims is essentially left up to the employee; the Court noted 

that "[a]n election to pursue one and not the other, or one prior to 

the other, is of itself, no defense to the action brought. 

 Employee Not Required to Provide Notice 

 The employee is not required to provide notice to the employer of 

the third-party action, and no consent is required from the 

employer in order to settle said claim.  In fact, an attorney who 

handles a third-party claim on behalf of an injured employee is 

under no duty whatsoever to protect the employer's interests 

without an express agreement to do so.  See and compare  

Alabama Forest Prods. v. Lucas, 667 So.2d 101 (Ala. 1994) - 

finding proof of an oral agreement requiring an employee's 



attorney to protect the employer's subrogation interest, and  Ex 

parte Lewis, 667 So.2d 104 (Ala. 1995) - finding absent an 

agreement between the parties, there is no duty (statutory or 

otherwise) on the part of the attorney to protect the subrogation 

rights of the employer/carrier.   

 Employer/Carrier Can Waive Subrogation Rights 

 A carrier can voluntarily relinquish its right to subrogation - but 

it must be unequivocal and with full knowledge.  We see this often 

when we are simultaneously pursuing a workers' compensation 

claim and a third-party claim; we often attempt to negotiate the 

employer's subrogation amount (rather than using a strict 

interpretation of the Fitch formula - to be discussed more fully 

below).
3
  This becomes especially important in cases involving 

subrogation amounts that exceed the amount of third-party 

insurance coverage.  In those situations, we attempt to negotiate an 

equal split of the proceeds amongst all three parties. 

 Employer's Right to the Credit is a "first money" Right of Recovery 

 There is no threshold amount which must be met before the right 

of the employer's recovery attaches.  See Am. Econ. Ins. Co. v. 

Thompson, 643 So.2d 1350 (Ala. 1994) and Md. Cas. v. Tiffin, 537 

So.2d 469 (Ala. 1988). 

 "Classifying" the Damages Won't Make a Difference 

                                                 
3 Fitch v. Insurance Co. of North America, 408 So.2d 1017 (Ala.Civ.App. 1981). 



 In Liberty Mutual v. Manasco, 123 So.2d 527 (Ala. 1966), the 

injured employee pursued a third party claim when he was injured 

on the job in an automobile accident.  In his claim against the 

tortfeasor, he artfully itemized his damages as past and future 

medical expenses, pain and suffering, and mental anguish.  Id.  

After a jury found in his favor, he argued that because he 

recovered no money for "lost wages," the employer could not seek 

to be reimbursed for compensation paid out on his workers' 

compensation claim.  On appeal, the Supreme Court of Alabama 

determined that the employee could not phrase his Complaint in 

such a way to deprive the employer its statutorily-granted 

reimbursement rights. 

 The same goes when an injured employee settles his claims against 

a third-party; wording in a Release cannot circumvent the 

reimbursement rights, either.  See Automotive Wholesalers of Ala. 

V. Kruetzer, 796 So.2d 1110 (Ala.Civ.App. 2000). 

 The Carrier/Employer is Not Required to Intervene  

  The employer does not waive its subrogation rights by not 

intervening in the third-party claim.  See Orum v. Employers Cas. 

Co., 348 So.2d 792 (Ala.Civ.App. 1977).  As previously stated, the 

employer/carrier's right to subrogation is statutorily granted and 

cannot be waived unless it does so unequivocally and with full 

knowledge.  It is the employer's choice to intervene or not.   



 

 2. The Fitch Formula - Explained 

 In the event the employee recovers money damages from a third party, the amount of 

compensation the employer/carrier owes is due to be reduced by that amount less its pro rata 

share of the employee's attorneys' fees and expenses.  The principle sounds so simple, but in 

practice, it's not.  You have to do algebra, and if you're like me, you went to law school to avoid 

math.   

 In Fitch v. Insurance Co. of North America, 408 So.2d 1017 (Ala.Civ.App. 1981), the 

plaintiff settled her third-party claim for $3,000; the comp carrier had previously intervened in 

the claim in order to protect its subrogation rights.  In total, the comp carrier had paid $2,170.79 

in compensation to Fitch.  Fitch's attorney worked off of a 50% contract, plus litigation expenses.   

 Fitch argued that the carrier could only recover its subrogation amount from the "net 

proceeds," i.e., after the deduction of attorney's fees and expenses.  The Court of Civil Appeals 

determined that the carrier was entitled to subrogation from the gross proceeds, less its pro rata 

share of attorney's fees and expenses.  To determine that amount, the Court set forth the 

following formula: 

  Employer's Reduced Liability    X 

  ------------------------------------- = ---------------------------------- 

  Recovery in Third Party Case   Plaintiff's Attorney's Fees & 

        Expenses 

 

o Employer's Reduced Liability:  Both the compensation the employer/carrier has 

already paid as well as compensation owed (for past or future compensation 

benefits). 

o "X":  the employer/carrier's pro rata share of the attorney's fee and expenses. 



 Essentially, once you determine the value of "X" - or the value of the pro rata share of the 

employee's attorneys' fees and expenses - you deduct that from the employer's reduced liability 

to determine a final reimbursement amount.  This formula was adopted by the Alabama Supreme 

Court in Maryland Casualty Co. v. Tiffin, 537 So.2d 469 (Ala. 1998). 

 For example, presume that an employee recovers $50,000 in a third-party case and the 

employer has paid $20,000 in compensation benefits and owes $10,000 more for future 

compensation benefits.  The attorney for the plaintiff in the third-party claim has a 50% 

contingency fee plus $1,000.00 in expenses.  The calculations will go like this: 

 

  Employer's Reduced Liability    X 

  ------------------------------------- = ---------------------------------- 

  Recovery in Third Party Case   Plaintiff's Attorney's Fees & 

        Expenses 

 

********************* 

 

  $30,000.00      X 

  ------------------------------------- = ---------------------------------- 

  $50,000     $25,000.00 (Fee) + $1,000 (Exp.) 

 

 

 Here's how you do the math:  you know the workers' compensation lien amount, and you 

know the third party recovery amount.  You need to add up the attorney's fee and expenses - here 

they total $26,000.00.  Cross-multiply the amount of the "employer's reduced liability" by the 

amount of the fee + expense, then divide that number by the total amount of the settlement.  That 

figure is "X."  Subtract "X" from the total subrogation amount, and you have the total amount 

due to the employer/carrier.  In the above example, "X" = $15,600.00.  The amount of the 



credit/reimbursement to the employer is $14,400. 

 Note that an "employer's reduced liability" cannot exceed the amount of the recovery in 

the third-party case for the formula to work.  If the actual amount of the compensation paid and 

owed equates to more than the amount of the third-party recovery, the "employer's reduced 

liability" amount should be the actual amount of the recovery/settlement.  For practical purposes, 

more often than not in this circumstance, we seek to reach an agreement with the 

employer/carrier that we split the settlement equally three ways between 

employee/carrier/attorney.   

 There are some that have the view that expenses should not be included in the Fitch 

formula.  In the cases of Insurance Company of North America v. Phillips, 523 So.2d 447 

(Ala.Civ.App. 1988) and Bynum v. City of Huntsville, 779 So.2d 243 (Ala.Civ.App. 1999), the 

Court of Civil Appeals held that expenses incurred by the employee in the pursuit of the third-

party claim are not to be included in the formula.  However, Lewis Trucking Co. v. Skinner, 671 

So.2d 696 (Ala.Civ.App. 1995) was decided after Phillips and allowed the inclusion of expenses 

using the Fitch formula.  The Court in Skinner quotes Ala. Code § 25-5-11(3) and further 

provided "we would note that our Supreme Court had previously stated in Maryland Casualty 

Co. v. Tiffin, 537 So.2d 469 (Ala. 1988), that the workmen's compensation insurance carrier's 

liability for attorney fees under § 25-5-11(e) should be computed in accordance with the formula 

adopted in Fitch..."  Skinner, 671 So.2d at 698. 

 

B. Medical Benefits and Subrogation 

 Before 1992, the Act allowed an employer to subrogate only for "compensation," which 

as previously mentioned, is defined by the Act as "the money benefits to be paid on account of 



injury or death, as provided in Articles 3 and 4.  ... 'Compensation' does not include medical and 

surgical treatment and attention..."  Ala. Code § 25-5-51 (1975).  The statute was amended in 

1992 to provide "the employer shall be entitled to subrogation for medical and vocational 

benefits expended by the employer on behalf of the employee..."  Ala. Code § 25-5-51 (1975).   

 In addition to that amendment, the Supreme Court of Alabama ruled in 1998 that an 

employer's subrogation rights attach to both past and future medical benefits that have not yet 

been paid.  Ex parte B E & K Construction Company, 728 So. 2d 621 (Ala. 1998).  

   Providing guidance as to determining an employer's subrogation regarding future 

medical benefits is the line of  Miller and Miller Construction Co. v. Madewell cases.
4
  

Essentially, the formula used by the Court there was as follows: 

Miller & Miller (Formula for Subrogation on Future Medical Benefits 
 

1.    Gross Recovery - amount of past benefits actually repaid = Net Recovery 

 

2.   Net Recovery / (Potential Recovery + Future Medical Expense
5
 + Indemnity) 

This is the Arecovery fraction.@ 
 

3.   Future Expense x recovery fraction from step 2. 

This is the Agross future medical expense credit@ 
 

4.   (Gross future expense credit)               X 

        _______________________      +        ______________________ 

 

 (Gross third party recovery)  (Attorney's Fees & Expens 

 

 *X = Pro Rata Share; subtract from Gross Future Medical Expense Credit  in order to 

                                                 
4 This line of cases led to six reported decisions:  Miller and Miller Constr. Co. v. Madewell, 736 So.2d 1098 

(Ala.Civ.App. 1998), rev'd, Ex parte Miller & Miller Constr. Co., 736 So.2d 1104 (Ala. 1999); Miller and Miller 

Constr. Co. v. Madewell, 766 So.2d 855 (Ala.Civ.App. 2000); Miller and Miller Constr. Co. v. Madewell, 829 So.2d 

788 (Ala.Civ.App. 2002); Miller and Miller Constr. Co. v. Madewell, 878 So.2d 1171 (Ala.Civ.App. 2003); Miller 

and Miller Constr. Co. v. Madewell, 901 So.2d 733 (Ala.Civ.App. 2004). 

  
5
To be determined by the Judge (an MSA is often helpful here to provide concrete evidence of what future related 

medical treatment may cost). 

 



determine the Net Future Medical Expense Credit. 

 Note that the potential recovery in Step 2 can be made up of some, if not all, of the 

following: 

Potential Recovery  
 

Past pain and suffering   $_______ 

Future pain and suffering   $_______ 

 

Past mental anguish   $_______ 

Future pain and suffering   $_______ 

 

Permanent injury   $_______ 

 

Disfigurement   $_______ 

 

Lost Wages ($___/wk x __ wks)   

Future wage loss (___ weeks based 

 on life expectancy, take present value 

of weeks x $weekly wage amount)   $_______ 

 

 TOTAL        $_______ 
 

 

 

C.   Application of §25-5-11 to Recovery of Damages Under UM Claims 

 The established rule is that subrogation under §25-5-11 does not extend to the recovery of 

damages under contracts of insurance that are separate and apart from the wrongful conduct that 

injures the worker. Bunkley v. Bunkley Air Conditioning, 688 So.2d 827 (Ala. Ct. Civ. App. 

1996).  In other words, the employer is not able to subrogate against UM proceeds because §25-

5-11 applies to the proceeds of judgments recovered and collected against a “third-party 

wrongdoer” where such third-party wrongdoer is the person or persons whose wrongful act 

proximately caused the worker’s injuries.  Id. Bunkley sued his employer for worker’s 

compensation benefits due to injuries he sustained in a car wreck while he was on the job.  His 

employer, Bunkley Air Conditioning, filed an Answer to his complaint alleging that pursuant to 



Section 25-5-11(a), it was entitled to a credit for the moines Bunkley had recovered in settling 

claims for UM benefits under provisions of his employer’s automobile insurance policy and his 

personal automobile insurance policy.6  The Court of Civil Appeals held that, “The insurance 

companies’ liability to pay damages to Bunkley did not arise out of the negligent conduct of the 

driver that injured Bunkley; their liability for damages arose out of the breach of the insurance 

contracts.”  Thus, the trial court erred in crediting Bunkley’s recoveries and collection of UM 

benefits against the future workmen’s compensation benefits owed to Bunkley.  

1. Roblero v. Cox Pools of the Southeast, 133 So.3d 904 (Al. Ct. Civ. App. 2013)  

 The Court of Civil Appeals of Alabama recently upheld a trial court’s judgment that 

uninsured motorist settlement proceeds paid to the employee after a work-related wreck were 

subject to the subrogation rights of the employer under §25-5-11.  Roblero was working within 

the line and scope of his employment with Cox Pools when he was injured in a motor vehicle 

wreck.  Cox Pools paid out to him $20,608.83 in temporary total disability and $47,038 for 

medical treatment.  Roblero made a claim for uninsured motorist benefits with his employer’s 

UM carrier because they insured the vehicle that he was in at the time of the wreck.  The claim 

was settled for $30,000.  After receiving the UM money, Roblero filed a complaint seeking 

worker’s compensation benefits from Cox Pools, seeking a compensation for permanent 

disability.  Cox Pools filed a Motion for Summary Judgment seeking subrogation rights to the 

$30,000 recovered in UM benefits and arguing that Roblero was attempting to recover twice for 

the same injury.  Cox Pools sought a determination from the trial court that Roblero was 

estopped from recovering worker’s compensation benefits for the same injuries for which he had 

received a settlement from the UM carrier.  The trial court granted the Motion and dismissed 

Roblero’s worker’s compensation action with prejudice.   

                                                 
6 Currently the above stated rule applies to UM policies of both the employee and the employer. 



 The Court of Appeals decided that the trial court did not have the authority to prevent 

Roblero from pursuing his worker’s compensation claim despite his UM settlement, noting that 

Roblero has a right to pursue his UM claim separately from his worker’s compensation claim.  

The Court of Appeals did affirm the trial court’s decision that the UM settlement proceeds were 

subject to Cox Pools subrogation rights.  The Appellate Court’s decision, HOWEVER, was 

based solely on the fact that Roblero failed to raise the long-standing law of Bunkley in his 

appeal, and as a result, said argument was waived.  The Court further declined Cox Pool’s 

invitation to overrule Bunkley, stating, “This Court and the trial court are bound by the decisions 

of our supreme court and §25-3-16 Ala. Code 1975.”  

2. Application in Trial 

 Ala. Statute 12-21-45 provides as follows: 

(a) In all civil actions where damages for any medical or hospital expenses are 

claimed and are legally recoverable for personal injury or death, evidence that the 

plaintiff's medical or hospital expenses have been or will be paid or reimbursed 

shall be admissible as competent evidence. In such actions upon admission of 

evidence respecting reimbursement or payment of medical or hospital expenses, 

the plaintiff shall be entitled to introduce evidence of the cost of obtaining 

reimbursement or payment of medical or hospital expenses. 

 

 Due to the abrogation of the collateral source rule, evidence of insurance payments made 

on behalf of the plaintiff for medical and hospital expenses is admissible. For an injured 

employee/plaintiff, however, this means that evidence is admissible that all medical bills were 

paid by worker’s compensation insurance and that, unlike the typical personal injury case where 

the health insurance provider may have a significant amount in subrogation that must be paid 

back if the plaintiff recovers from the defendant, there is no subrogation amount to be paid to the 

worker’s compensation insurer.    

 The employee/plaintiff can, however, “black board” lost wages damages.  Alabama Code 



Section 25-5-11 provides that in the action against the third-party tortfeasor, “… the amount of 

damages shall be ascertained and determined without regard to this chapter,” meaning that the 

collateral source rule applies.  See Marsh v. Green, 782 So. 2d 223, 233 (Ala. 2000), overruling 

American Legion Post No. 57 v. Leahey, 681 So.2d 1337 (Ala. 1996), to the extent that latter 

case held§ 12-21-45 unconstitutional.  In other words, although the collateral source rule has been 

abrogated in part, it holds fast in respect of workers’ compensation indemnity benefits.  In 

Gribble v. Cox, 349 So.2d 1141 (Ala. 1977), the Court, referencing Vest v. Gay, 275 Ala. 286, 

154 So.2d 297 (1963), offered the rule of law “...that proof that an insured has been compensated 

for a loss by an indemnity insurer is generally not material and is inadmissable....”Gribble, 349 

So.2d at 1142. The Court has long held that it “.....is committed to the rule of exclusion of 

collateral source payments.” Id.. 

 The Eleventh Circuit, applying Alabama law, recognized the application of the collateral 

source rule in this context.   In Southern v. Plumb Tools, A Div of O’Ames, 696 F.2d 1321 (11th 

Cir. 1983), the Court opined that the district court erred by allowing the jury to learn that the 

employee had received workers’ compensation benefits, and that such was not harmless error. 

696 F.2d at 1321. In Illinois Cent. Gulf. Co. v. Hayes, 592 So.2d 536, 541 (Ala. 1991), the 

Supreme Court of Alabama stated: 

Our case law shows that this Court has strictly adhered to the collateral 

source rule and that under the rule any showing that the plaintiff received 

payments from a source wholly independent of the wrongdoer, such as 

workmen's compensation or disability payments, constitutes reversible 

error.” (Footnote and citations omitted)   

 

 In J. B. Hunt Transport, Inc., v. Credeur, 681 So.2d 1355, 1362 (Ala. 1996), the Court 

held that the trial judge properly refused to allow the defendant to show that the plaintiff  had  

received workers’ compensation benefits and had made a settlement regarding a claim for future 



workers’ compensation benefits. In Matthews v. City of Tuscaloosa, 421 So.2d 98 (Ala. 1982), 

the Supreme Court of Alabama reversed a judgment on behalf of the defendant because counsel 

for the defendant, during his opening statement, made remarks regarding the plaintiff’s workers’ 

compensation insurance carrier and its entitlement to receipt of proceeds from any judgment that 

might be rendered on behalf of the plaintiff. 421 So.2d at 98. The Court offered the following 

rationale: “This Court has held many times “that any showing that the plaintiff has received 

insurance benefits for his injuries is prejudicial to his case and should not be admitted.”   

 

  

   

 


